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Summary 



One of the most persistent issues of constitutional law concerns the extent to which 
the establishment of religion clause of the First Amendment imposes constraints on the 
provision of public aid to private sectarian schools. The Supreme Court’s past 
jurisprudence construed the clause to impose severe restrictions on aid given directly to 
sectarian elementary and secondary schools but to be less restrictive when given to 
colleges or indirectly in the form of tax benefits or vouchers. The Court’s recent 
decisions have loosened the constitutional limitations on both direct and indirect aid . 
This report gives a brief overview of the evolution of the Court’s interpretation of the 
establishment clause in this area and itemizes the categories of aid that have been 
addressed by the Court and held to be constitutionally permissible or impermissible, 
both at the elementary and secondary school level and at the college level. 



Overview 

The First Amendment provides in pertinent part that "Congress shall make no law 
respecting an establishment of religion That clause has been construed by the 
Supreme Court, in general, to mean that government is prohibited from sponsoring or 
financing religious instruction or indoctrination. But the Court has drawn a constitutional 
distinction between aid that flows directly to sectarian schools and aid that benefits such 
schools indirectly as the result of voucher or tax benefit programs. 

With respect to direct aid, the Court has consistently employed the tripartite test it 
first articulated in Lemon v. Kurtzman. 2 That test requires that an aid program serve a 
secular legislative purpose, have a primary effect that neither advances nor inhibits 
religion, and not foster an excessive entanglement with religion. The secular purpose 



1 The First Amendment has been held to apply to the states as well as to the federal government. 
See Cantwell v. Connecticut, 310 U.S. 296 (1940) (free exercise clause) and Everson v. Board 
of Education, 330 U.S. 1 (1947) (establishment clause). 

2 403 U.S. 602(1971). 
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aspect of this test has rarely been a problem for direct aid programs. But prior to the 
Court’s recent decisions, both the primary effect and entanglement prongs were 
substantial barriers. To avoid a primary effect of advancing religion, the Court required 
direct aid programs to be limited to secular use and struck them down if they were not so 
limited. But even if the aid was so limited, the Court often found the primary effect prong 
violated anyway because it presumed that in pervasively sectarian institutions it was 
impossible for public aid to be limited to secular use. Alternatively, it often held that 
direct aid programs benefiting pervasively sectarian institutions were unconstitutional 
because government had to so closely monitor the institutions’ use of the aid to be sure 
the limitation to secular use was honored that it became excessively entangled with the 
institutions. These tests were a particular problem for direct aid to sectarian elementary 
and secondary schools, because the Court presumed that such schools were pervasively 
sectarian. It presumed to the contrary with respect to religious colleges. 

The Court’s recent decisions in Agostini v. Felton 3 andMitchell v. Helms, 4 however, 
have recast these tests in a manner that has lowered the constitutional barriers to direct aid 
to sectarian schools. The Court has abandoned the presumption that sectarian elementary 
and secondary schools are so pervasively sectarian that direct aid either results in the 
advancement of religion or fosters excessive entanglement. It has also abandoned the 
assumption that government must engage in an intrusive monitoring of such institutions’ 
use of direct aid. The Court still requires that direct aid serve a secular purpose and not 
lead to excessive entanglement. But it has recast the primary effect test to require that the 
aid be secular in nature, that its distribution be based on religiously neutral criteria, and 
that it not be used for religious indoctrination. 

The Court’s past jurisprudence imposed fewer restraints on indirect aid to sectarian 
schools such as tax benefits or vouchers. The Court still required such aid programs to 
serve a secular purpose; but it did not apply the secular use and entanglement tests 
applicable to direct aid. The key constitutional question was whether the initial 
beneficiaries of the aid, i.e., parents or schoolchildren, had a genuinely independent 
choice about whether to use the aid for educational services from secular or religious 
schools. If the universe of choices available was almost entirely religious, the Court held 
the program unconstitutional because the government, in effect, dictated by the design of 
the program that a religious option be chosen. But if religious options did not 
predominate, the Court held the program constitutional even if parents chose to receive 
services from pervasively sectarian schools. Moreover, in its recent decision in Zelman 
v. Simmons-Harris 5 the Court legitimated an even broader range of indirect aid programs 
by holding that the evaluation of the universe of choice available to parents is not 
confined to the private schools at which the voucher aid can be used but includes as well 
all of the public school options open to parents. 



3 521 U.S. 203(1997). 

4 530 U.S. 793 (2000). 

5 70 U.S.L.W. 4683 (2002). 




